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COMMUNITY
J o u r n a l

Atty. Robert Reeves & Joseph I. Elias

YOUR IMMIGRATION
SOLUTION

THE Immigration Service has 
recently begun investigating H-
1B employers to identify fraudu-
lent petitions.  Employers are 
reporting privately contracted 
investigators arriving unan-
nounced at worksites to inves-
tigate approved H-1B petitions.  
These visits are deliberately un-
announced and the investigators 
ask to speak with the human re-
source (HR) representative and 
H-1B worker.  The 
employer rep and 
employee have little 
to no time to pre-
pare the informa-
tion needed.  The 
element of surprise 
can also confuse the 
H-1B parties and re-
sult in inconsistent 
responses.

Investigators are 
asking the HR repre-
sentative questions 
about the company 
such as how many 
employees it has and 
how many are legal 
residents.  Question-
ing then moves to the H-1B job 
duties, salary, work hours and 
start date.  Sometimes the per-
son interviewed is not as famil-
iar with the job duties as, say for 
example the H-1B employee’s 
immediate supervisor.   This can 
result in well-intentioned but 
harmful guessed answers. The 
H-1B employee is also individu-
ally questioned about duties and 
responsibilities, salary, work 
hours and period of employ-
ment.  When one investigator 
was asked if the interview was 
based on a random selection 
process, the investigator stated 
that it was not random.

It is important that H-1B em-
ployers and employees be pre-
pared for these unannounced 

Immigration Service 
inspecting H-1B employers
visits.  The designated HR rep-
resentative should have a clear 
and thorough understanding of 
the H-1B worker’s duties and 
responsibilities.  The HR rep 
should not guess any answers, 
but, have the information read-
ily available, including the start 
date, work hours, and wages 
paid.  These should be con-
sistent with those listed on the 
petition, and if not, immediately 
brought to the attention of the 
company’s immigration attorney 
to advise on the corrective mea-
sures that need to be taken.

It was extremely revealing 
that these inspections are not 

random.  From a previous re-
lease by the immigration ser-
vice, we know that certain fac-
tors trigger referrals to the H-1B 
fraud unit.  These are employers 
with gross annual income of less 
than $10 million, less than 25 
employees, companies engaged 
in consulting or staffing showing 
no end-client/work description 
or itinerary, job location on the 
LCA differing from the place of 
employment, no website for IT 
companies, excessive blanks in 
the petition and for certain H-1B 
occupations.  The suspect occu-
pations are Accountants, Market 
Research Analysts, Business 
Analysts, Financial Analysts, Ad-
vertising Managers, Public Re-
lations and Sales positions with 

what the Immigration Service 
calls “marginal companies”.  A 
marginal company is defined 
by the Immigration Service as 
lacking the organizational com-
plexity required to support the 
position on a full-time basis.  Ex-
amples provided to adjudicators 
are liquor stores, dry cleaners, 
gas stations, residential care fa-
cilities, convenience stores, do-
nut shops, fast food restaurants, 
dental offices, 99 cent stores and 
parking lots.

The Immigration Service 
has created a profile of what it 
deems to be a suspect H-1B peti-
tion.  There are many legitimate 

H-1B petitions that 
fit squarely within 
the suspect profile.  
H-1B employers and 
employees in this 
position should un-
derstand that they 
can be subjected 
to additional scru-
tiny from the Im-
migration Service.  
Consequently, they 
should be properly 
prepared by thor-
oughly and accu-
rately documenting 
the H-1B position.  
They should clear-
ly understand the 

scope and terms of employment.  
Then, even if they receive a sur-
prise visit from an investigator, 
they will be able to demonstrate 
the H-1B position is a legitimate 
and valid position.

***
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***
The analysis and suggestions offered in 
this column do not create a lawyer-client 
relationship and are not a substitute for 
the personalized representation that is 
essential to every case. �
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“ It is important that H-1B 
employers and employees be prepared 

for these unannounced visits.  The 
designated HR representative 

should have a clear and thorough 
understanding of the H-1B worker’s 
duties and responsibilities.  The HR 

rep should not guess any answers, but, 
have the information readily available, 

including the start date, work hours, 
and wages paid.”
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