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COMMUNITY
J o u r n a l

Atty. Robert Reeves & Anthony J. Favero

YOUR IMMIGRATION
SOLUTION

A SPOUSE’S death is an un-
speakable tragedy for the griev-
ing widow or widower. Howev-
er, surviving immigrant spouses 
can face legal problems in addi-
tion to the grief of losing a close 
family member.  

A common fact pattern in-
volves an individual who enters 
the United States under a fiancé 
visa (“K-1”) and 
marries his or her 
US citizen spouse.  
At this point, the 
individual has be-
come an “immedi-
ate relative” of the 
US citizen and is 
eligible to file for 
a Green Card (ad-
justment of status).  
Once an applica-
tion is filed and 
approved, the indi-
vidual becomes a 
conditional permanent resident.  
Within the 90 day period prior to 
the expiration of the conditional 
Green Card, a conditional resi-
dent can file a petition to remove 
the conditions thereby obtaining 
a permanent Green Card.  But, 
what happens if the individual’s 
US citizen spouse dies during 
the two-year conditional resi-
dence period or while the Green 
Card Application is pending?  

Unfortunately, Federal Regu-
lations require the revocation of 
an approved visa petition upon 
the death of the citizen peti-
tioner if the beneficiary has not 
been granted a Green Card or 
Immigrant Visa.  Consequently, 
under the government’s current 
interpretation of immigration 
law, a conditional permanent 
resident faces deportation from 
the United States when his or 
her US citizen spouse dies with-
in two years of their marriage if 
(1) their immigrant visa petition 

The widow penalty
(I-130) has not been adjudicated 
by the United States Citizenship 
and Immigration Services (US-
CIS) or (2) if no visa petition was 
ever filed.  This phenomenon is 
known as the “widow penalty.” 

So, what is the best approach 
for an immigrant in this hor-
rible position?  The answer to 
this question largely depends 
on where he or she lives.  If 
the immigrant lives within the 
geographical limits of the First, 
Sixth, or Ninth Circuits, he or 
she is currently protected by 
recent federal court decisions 
holding that a visa petitioner’s 
death does not end a surviving 
spouse’s eligibility for classifi-
cation as an “immediate rela-

tive” (defined, in this case, as a 
US citizen’s spouse).  As such, 
USCIS should approve visa pe-
titions and adjudicate applica-
tions filed on behalf of spouses 
of US citizens who reside in the 
First, Sixth, or Ninth Circuit re-
gardless if the citizen petitioner 
passed away before the petition 
or application was filed.  It is 
important to note that the afore-
mentioned decisions apply only 
to cases involving visa petitions 
filed for the spouses of citizens.  
Consequently, these cases do 
not apply to visa petitions filed 
for a citizen’s step-child.  

If neither the US citizen peti-
tioner nor the alien beneficiary 
resided in the First, Sixth, or 
Ninth Circuits at the time of 
the citizen petitioner’s death, a 
number of options remain.  If an 
immigrant visa petition was ap-
proved prior to the US citizen’s 
death, the surviving spouse may 

be eligible for humanitarian re-
instatement of their approved 
petition.  If this request is ap-
proved, the spouse may apply 
for adjustment of status.  

Alternatively, if a visa petition 
or application to adjust status 
was pending at the time of the 
citizen’s death and the couple 
was married for less than two 
years, the alien may request de-
ferred action on his or her appli-
cation. Similarly, those individu-
als who have had visa petitions 
denied due to the death of their 
US citizen spouse or who have 
not filed a visa petition prior to 
the death of their citizen spouse 
are eligible to apply for deferred 
action.  Applications for deferred 

action require the fil-
ing of a specially for-
matted petition along 
with extensive docu-
mentary evidence 
and legal briefing.  
If deferred action is 
granted, the alien be-
comes eligible to live 
and work in the US 
for two years after the 
date of approval. 

Those who lose a 
spouse suffer an in-
calculable loss.  Un-

fortunately, the government’s 
harsh interpretation of our im-
migration laws makes the death 
of a spouse even tougher on im-
migrant spouses of US citizens.  
As seen above, the law in this 
area is complex and unsettled.  
If you, a family member, or a 
friend fears becoming a victim 
of the “widow penalty,” we en-
courage you to seek the assis-
tance of an experienced immi-
gration attorney. 

***
Atty. Reeves has represented clients in 
numerous landmark immigration cases that 
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***
The analysis and suggestions offered in 
this column do not create a lawyer-client 
relationship and are not a substitute for the 
personalized representation that is essential 
to every case. � (Advertising Supplement)

“ Federal Regulations 
require the revocation of an 

approved visa petition upon the 
death of the citizen petitioner 

if the beneficiary has not 
been granted a Green Card or 

Immigrant Visa.”
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